WY 


IMT Nuremberg Archives 


H — 1249 


International Court of Justice 





زا 


Dr.Exner Nuremberg, July 1946 


for the defendant Jodl 





H1249 — 0003 


his unique trial, the finding out of the truth 
by unique difficulties. At a time 
the war are still bleeding, when the excite 
ment at the events of 
be felt, at a time when the archives of one side are 
still shut,a just vei 


ste neutrality. Material for ` trial has been 


quarter of a century 


men being accused simultaneously 


bly difficult to 


inhumayr 
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o shorten thc trial, 


ràiy,serves 9 the question of the 
individuals responsibility 
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Indeed, the Indictment gocs still furthers 


stretches beyond these 22 defendants and 


We 
ito 


rough the prosecution 
of ihe conjunction 


onc can be 
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puni 
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such a 
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ally exist, Jodl at least did not belong to 


The prosecutor admitted that Jodl's 
in the conspiracy before 1933 could not be proved. 
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fact, anyone whose attitude towards the whole 


Tational-Socialist movement was so mistrustful 


(German transcript p.10 756) and who spoke with such 


sceptical reserve about its seizure of Power 


conspire to 


But the prosecution 
joincd the alleged conspira 


In fact, during this time 


bound to rise powerfully 
sucecsscs at home and abroad 
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without any connection 
participatc in any 
developed his programie., 
National-Soeialisa, 
of. Jodl just remained an unpolitical 
with his pcrsonal i Lina tio: which 
party politics, and in accordance 


the old f. 


political activity. 
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tac defendants, then onc 


cohesion existcd between Jodl and 


the Interior. 
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kcpt out of the NSDAP and his attitude towards 
Was cycn in son cnse inimical. His 
t worry during thosc ycars = as later right to 
the danger of party influcnecs in the 0 
dodl did what was in his powcr to prevent 
into 


the handing over of 


to Himoler (German transeript p.10 7 
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importance to the states 


With lieutenant Colonels or 
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Wars drew up a purcly defensive 
hc kncw dcfinitcly that in 


to rcturn to Berlin, this 


o gct away fron 


last, 1 ha mountain division 
promised hin 1 1 October 1939. 
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with the authoritative 


and knew no nor« wi was happening than 


lj 


Scoond Li ۱ n the PFuchrcr 0 


ce 


Vicnna during this suzicr, it did not cvcn sccn 
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to introduce Jodl to hia, 


callcd upon in thc cvent of war to 


comion agg 
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can be considered a typical cxanple of this. 


Hc 
not go to Berlin on his free decision. It ha 


alrcady been laid down long before that he 


» سا‎ 
in case of war. The 
ilisation ycar laid this 


ion year ended on tho 30 Septembe: 
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postponcd another 6 day The plan for the Polish 
caapaign lay re: Hc did not necd to conspire to 
produce it. If a conspiracy against Poland cxistcd 
tine, the co-conspirators wcrc quitc وم‎ 
clsc, as wc now know as a result of the scorct Gornan- 
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Russian trcaty. 


Jodl was ni j to the Puchrer until 


Septenbcr 1929, i.c, only aftcr t wa ad begun, 


tine when what had to bc dcoidoó 


Lal position brought hir 
close to Adolf 

hin physically only He was never really 

too, hc did not learn Hitler's plans and intenti 
only lct into then 
that his work absolutely demandcd: 
nfidant and never had cordial relations 
mained a purely official rclationship- 


one of conflict. 


a strange 
44 1 T34 اد جر‎ E 
his having sough 


ance with the party leaders 


would have bccn natural cnough. 
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Most of the party leaders and most of the defendants 
cane to know only when they visitcd the Fuehrcr's 
ii tiac to tine. Vith the exception of the 
he continued to have no relations with 


in the 


^4 


and considered it an unpleasant foreign body in the 


military framework. He never ceasca to fight again 


g 52: 
party influences in the Arned 
He still did not 


did not participate 


to officially. 


anniversaries on 


2 soldier but a politician 


astic supporter of Hitler's. 


document L 172 
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word of this docwacnt proves that Joal really 


be taken into account. Af 
years of war, aft 


vlace and beforethe free 
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ion of the war situation on the various fronts and of how this 


as crcatid. The beginning and tho cond givo-at least 


to the document bi fore us- 2 pacan of praise to the Fuchrcr fre 
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oh the oroscceution draws doubtful conclusions. hen 2 hecturcr nas fi 
TA 


and forcmost to wit. the conficcnee of his listoncrs, these consisting 


of Party lcadcrs,ana when his task is to spread confidence in the supr 


tilitary Leadership, tnen such rhetorical phrases are something quite u 


Besides, Jo l docs not diny thal ho sinecroly admired some of 
Fuchrcys qualities 
fcllow-conspirat and he remained in the ‘OKU the nonpolitical man 
à conspiracy, 


for actions 





TIU 


H1249 — 001 


T vd oc these individual actions with which Joll is 


now 
reproached, 

According to Article 6 of the Ciartcr, the Tribunal is corypctcnt 
to deal with certain crimcs, against thc peace, against the L-us of 
or and against humanity, which crines arc specified ' in the Charter 
and for which the personal criminal rcs on sibility of the guilty 


individual was laic down, If we disresard! the time being the 
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against humanity, which come under a special h 
minary conditions under which the indivicual : 
place; 
re must be & violation of 
in 6 
rior after all lies in the fact that the force of tho rules 
of Iu:tcrnational Low is to be strengthened oy penal sanctions. If, 
bhercrore some special kinc of violation of Intcrnational Lo. is 
committed, not only thc responsibility of, the particular couabry.Whiol 
BULLY) 
are also to b. punished for it in future, 


be no pünishnont without a breach of Intcrnational Low. 
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2) But provision is not made for such ^ ressonsib `. incivicuals 


casct of oll brceachcs of Intcraational Law, but only for those 


which ano cxplicitly namd in th. Charter, Article 6 a) 


peace, pare b) crimes against the laws,anc 


her actions, cvin if they arc conirory Tntcrnational 


a few court scssions could have been saved if the prosc- 


cution kun these two points int 
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oho Carter ; but this is 


also for 
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of any crirninal plans, but only 
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matter of fact, porticulcr 


sh in pcoples memory. 


ccunation of tn. Ruhr w till fresh 


Neither had Jodl anything to do with the occupation o 
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exceution of this 


ior according tc 
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ation of the Rhinclanó- whether they were cont 


ational Law or belong to the criminal actio 
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vere at tho testing stage, tho ammunition situation was catastrophic, 
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In 1937 


did not have more than 26 seag 


one 
concvrn 


fronticr, 


t cn th of thc 
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did not possc $ o single capit 


oing U-boats 


h and French figure 
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description of our situation 


uxistca only a plan for the 


ay 


ship, as late as 1939 we 


, which was less than 


for as wor p 
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protection of the Tastern 


in the Reich Defence 


Comuittcoe is very typical; it was said, in a matter of fact way, thot 


fubure wa 


00 


a 


Doc. BookT only 


Belh, d 0, Qent r naae 


sive action 


Cwm cl 105. 


be fou ht on our cm tc 


scerct 


not nent ionc 


that ony onc 


` 
ácsigmna 


Trialbricf 


and cxecubio 


pi: 4) 
C D nning 


Love kia TAN 


them could 


rritory, hence that ib could 


Vv 


cry reason the 


at the time of occupation 


l^ 
iiv 


have been sufficiently 


V9 
Lv 


ait 


il no ee 





NN 


"n 


prosceution quoted the document C 175 as such, But this is 
understanding, It is a programme for the olaboration of 

various war plons, for instance for tho war against ingland, 
Lithuania, against Spain ctc, Among those thcorcticel possibilitics 


of war, the "Fall Otto!" is also mentioncd, i.c. an intcrv 


ius brie. in case of an attempt to restorc/Habsburgs,, It 


ut, 2s there was 
nothing at all wo 


she mecting on 


pressure on Schuschnigg go that he should 
pe Ste LL ( PX 1 = m PUMP cnn ~ ra! 
(iti the Ob rsalaberg agreements, Th: 
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hc prosecutor sacaks about ! erinin 





Jol was lays boforc 


npletely surprised 


Fuchror's Cceision to march in.Phe Fuchr.r 
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narch in by telephone. Jo.l!'s written or 
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os 


۵ was no interfercnee to be expected fri 


(Document Book I p.29). Jodl was therefore to make the 
cor icern: ing the Ger neral Sta 
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circunstanccs to avoid a confli ith thc ticstern Powcrs 


scttlenunt was to be expected, Jodl tricd to achivve only 


cation 


the 


wires dol, 
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even if only because it is a question of int.rncl considerations 


never achieved ü&uportonec outside, Anc even if this idua had been 


into cxocution, such guilcs have always been used, ever since the 


Greeks built thcir Trojan Horse, Ulysses the initiator of this idea, 
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is praiscd for 


m 
1 


his by the anckent pocts as a man of great cunning" an 


not branded as a "criminal". I do not soc anything; uncthicol.in 
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behaviour cither, for, afterall, in the relations bitwcen 


ctos somewhat ciffcrent ethical rincivles c applica from tho 


The occupation of the Succtcnland itsclf was 


,ustria. Grcotc 


attacks (this presupposes 
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invasions <s " aggressive wars"! would bc 


bo cxeced even tho noto~ 


Sion basa on sanalogi-s, of National Socialist crininal 


. The four signatory powers could have included these in- 


Article 6, but this 


cone because it was obviously intended to restrict the con 


pletely new kind of nt of individual p 
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out not to penalise such unwarkikc actions. Gencrally 
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۳1 be said: any interpretation of the penal rules; of 


which 2 8 saying 


"privilegia stricto intorprctonda suat", have 
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But Jodl reckoned with 2 peaceful sottlon.nt and had 
therefore lacked the intention of preparing 
statcricnt of facts which 
there should 


doubt about it. There is no punishment for erino 


without 2 violation of International Low, Now if the Charter makes 


tions for aggressive vor subject unishu.nt, it clear 


^w de A615 m 
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question of plans which were not carried out 


It is here a 
the peaceful occupation of the Sudetenland based on 
internatimal agreement was not ań aggressive war, and the 
occupation of the rest of the country , which furthermore 
without war, no 


accomolished 
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Point 7 of the Trial brief regarding war tension 


Poland: the essential things have already been said 

this subject: At the monent when Jodl left Berlin, no 
deployment plan against Poland existed when he returned 

on the 23 August 1939 the intention cxisted to entor Poland 


on tho 25th, The plan for this was naturally ready, Jodl 


did not havo a Share in it, 


Tho prosecution stresses further that Jodl was present 
d in the Fuchrer!s train on tho 3rd September and 
a proof that ho took »art in tho war, Is 


reproach against a soldier? 


Point 6 | the Trial brief concerns att on the seven 


countries fron N 
sovon was together into one noint-quite rightly too. 

They form one unit, because all of thom resulted with 

military necessity and with logical consequence from the 


Polish war and from England's interference, 
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It is for this very reason that tho fact that Jocl had 
nothin; to do with the unleashing of the war against 


o 


Poland is so important when judging hin. 


Tho historians will have to do a lot more research work 
before it is known how everything really came about. 
Tho only critcrion for tho judgment of Jodl's behaviour 
is how ho saw the situation at its various stages, 
according to that what he knew, he considered Hitler's 
verious decisions to waze war justifiod and to what extent he 
influcnced developments. That is all that we are concerned 
2) Norvay-Denmark, 
In autunn 1939 the 
gain a footing in Norway; the Navy head reckon with 
the experiences of the first world 
considering the possibilitics of acrial warfare, and 
undoubtedly right in thinking that an 
this kind would be simply a blow,dccisivo 
outeone of the war, Thon tho German Fleet would be cut off 
from the Atiantic, the import of iron ore from Northern 
by sea would bo in»ossiblo,tho German ports in tho 


Baltic would be absolutoly unsafe and soon un ceablo, 
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the whole of nathorn Germany would be ecndancsered by English 
air squadrons based in Norway ; Denmark and Sweden, without 
regard to their governments! desire to remain noutr^l, would 
have to bo at England's disposal at least as regards tho 
air, for operations against Northern Germany. Hitler 

that he desired the maintenance of Norway's neutrality. 
seemed natural to Jodl, because, if this neutrality coasod 
to exist, it meant that Norway would become cither an 


English sca and air base with the above described consequence 
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or, if occu^iod by Germany, would continuously pin down ovor 


20 divisions of German troops. ۱66 ^ to the 
availablo reports, however, Hitler came - as he said- 
to the conviction that the Norwegian Government was not kecpin 
or could: not keep the country out of the English sphere of 
influence. And really, at the latest 1 the spring of 1940, 
n territory, namely its territorial waters, 
itary point of view in English hands as is 


proved by the mine ficlds and the "Altmark" incident. 


o facto this country was no longer neutral. As Jodi 
& 
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the question for Hitler was in no way whether or not 
Norway would stay neutr^l, but whether Norway would for 
of the war, come completely into England's 


or whither this could be prevented 


was the same alterna 


regarding Iecland: tho;‏ و" 


Germans laying hands on 


thus ma! 


fatally = worse. 


The Danish question is merely a accessory. 
heard for the November 
himself - 
intended 
which lef 
'ording 


coming mor 


So that 
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Jodl was firnly convincod - and still is today- that tho 


German troops prevented tho English landing at the last 


o 


minute, No matter how Hitler's decision may 


be judged le 
not influence it, he considered the decision 

and was bound to consider it as such "m DE 
regard Hitler's decision as a breach of 


did not 


he General Stafi, 


every military expert, Jodl know 


if Germany 


fight the war in the "est to its conclusion, thero 


othor courso but a military offensive. In viow of 


^ginot-lino, و‎ there was, 


ilitory point of viow, no othor possibility 


wre 


was, for purely 


Operating through 
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But Jodl also fully knew as did ov ry German who 
expericneed August 1914, how difficult a politicol 
decision was f^cod thorc^y as long as Belgium was 
neutral, i.c. was prepared ^nd in a position to 


of thc wa 


The reports which Jodl reeciv and against tho 
accuracy of which no justificd doubts could arise now 
Showed thot the Belgian Governnont was already co-operating 


in breach of hor neutrality with the general staffs of 
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Germanys ener 

o know- 
incontrovertibl« hat part : elgium's territory, 
air over it ras sins continuously used by Germanyts 


ilitary pur»osos, 
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applies perhaps evon more 
Netherlor 
planos had flown over uch and Belrian territory 
when thoy nlensed in so of o numerous en 


the Reich 5ovornmont protest 
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and Belgium protect 
1 Bs Spear noutrarli 
against airattocks heir noutral 


protected france 
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h^d no influcnce on H;tlor!s d 
doubt that Hitler's decisiv 
betwoon tho world powers ws now deve 
Greek torritory vould 
the jump 


Rounanian c i 5, had Germang not stopned 
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Hitler bezan to fear Russian aggressive | intentions as he told 


Jodl cn the 29 July. 
The sending off of several divisions from the “Jest, 
where tiy were no longer recuired,actuaily had nothing to 
nis. It occured at the tho Cormainder-in- 
past who could not 
woak forces. 
tler's worry concerned 
155.7 


have liked most to elininste this threat alrea 


ادات + ماه 2۶ 


to th 


territories 
be considered be e winter. Hitler demanded veri- 
n. Jodl arranged for the necessary in- 


بات ی 


"ec کحم‎ n0 v mo ras at 1 
14S obviously misunderstood 
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2nd August Hitler 
J n - 


aefenee than for 


2 Panzer-Divisions 
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were brou.ht into the Government-Gencral in case a Blitz action 


should bocoae necessary for the defence of the Ru 


nanian oilfields. 


The German troops, now totalling 25 divis ions, were certainly 


intended to appear stronger than they really were, so that an 


action should 


f Jodl'!s order for 


countor-espionzgc 


then, there would rather have been an attempt to make 


army, orders - without Jodl 


pare an operational plan against Russi 


In any 


"n tha 
CaSc, 1 


on operational plans of this kind from 1940 onward (Gener 


the 30th 
utteranc 


^28, 


Union had ۳ 
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to annihilete Germany in a Yise attack while she was 

gainst England. The leede the Red Army had 
(according to a report of the 18th September) declared a German- 
Russian war to be inevitable (Doc. C 170). In addition, reports 
come in oi feverish Russian preparations along the demarcation 


linc ۰ 


1941 or winter 9 ۱2۰ He thus decided, should the 
situation favourably, to take 
only chance for Germany lay in 
of emergency, preparatory ۵ 
Hitler on the 12-11-1940 (PS 444.) 

discussions with Molotov 3 

Question, | he 18-12-1940 Hitler ordered the milita 
reparations. Should the nonths clear up the situation, 
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This was presumably tho latest possible moment, but alsc 


Since more than four months were required for the deployaont. 


Jodl, as an expert, emphatically pointed out to Hitler 
T 


~ 


German the cnoraous military risk, the undertaking/which could bo decided 
transcript 
Pe 11100 upon only if all political possibilities of averting 

back were really exhausted. Jodl c 


wt Hitler had exploited 


Situation grew worse. 


nment egram of friendship to 
Putsch on the 
ided upon an attac:, which 


month owing to the 
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The deployment was undertaken in such a manner that the fast 
German Units, without which the attack could not be conducted at 
all, wore brought to the front only in the last two weeks, i.c. 
after the lOth June. 
Real preventive war is on: of the indispensable means 
of sclf preservation, and was indisputably permitted according 
the Lcllog-Briand-P^ct. The "Right of Self—Defence" was 
understood thus by all the sijn^tory states. 
If the situation was wrongly conceived, the Cerman wlitary 
Jers are not to be blamed for their error. They had reliable 
reports on Russian preparations which could only have sense if 


they were preparations for war. 
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The reports were later confirmed. For when the German attack 
met the Russian forces, the leadership of the German front got 


the impression of running into a gigantic deployment against German: 
here 

General Winter developed this/in detail in addition to Jodl's 

statements, particularly with regard to the enormous number of new 

acrodromes near the line of demarcation, 

attention to the fact that the Russian staffs were provided with 

maps of German torritoriss. Field Marshal von Rundstedt 

confirncd this as witness before the Commission. This will come 

before the court during the further course of th: 

Jodl firmly believes that Hitler would never have waged 
war against Russia unless he had been absolutely firmly convinced 
that no other path lay open for him at all. Jodl knew that Hitler 
knew the danger of a two front war fully and would risk the victory 


over fncicnd - which he thought was no longer in doubt = only 


in an inescapable emergency. 
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Jodl only did his job as 3n officer of the General Staff. 
He was convinced, and still is todzy, that we were waging a 
genuine preventive war. 
Point 1C finally brings the war against the ۰ 
That Jodl did not intend to increase the number of our enemies 
by à world power, is obvious, and also shown by documents. 


German transcript pp.1089/ - 10 897). 
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Now what is the position with regard to the responsibility 
for thesc compaign A declaration of war is a decision in the ficld 
of foroi r ;-Jitics, the most important one in the whole of this 
field. 

deponds on the constitutional structure of the concrete 

esponsible for this decision - politically, 

criminally and morally; it depends on the way the formation of a 
will in the field of foreign politics takes place in this state 
according to its constitution. Prof. Dr. J 
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spoken about this: in tho Führer state it is exclusively the Fushrer 
who has to make this decision. Anyone who advises him about this 
cannot be responsible, for, if what the Fuehrer orders has legal 
force, ho who influences this order can not be acting illegally. 

The Charter is obviously of the opinion that those who in 
anyway participate in the Fuehrer's decision or influence it are 


also co-rcsponsible. If we take this legal conception as authoritative 


the question of responsibility crystallizes into a problem of competor. 
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In every coxmunity the spheres of tasks of its organs must be 
re must bo rulings on competence laying down what 
icial is called upon to do and not to 


relaticns between the military and the civil administratio 


is naturally regulated, as also within the military and within tho 


^ at wt at er ۱ t. m 2" 
۱001۳16 here > 


lations betw 


their thousand ices are regulated mings were otherwise, 


chaos would r 


^4 


arly in wartime thi problem of competence 
ions between the political and mi? 


the military are the most important instrument 


1 


and the assistant may easily try to become master = tho 
military interfere in politics. It was 


Bismerckian empire already tried with great consitency 
away from politics. They had no right to voto, 


to go to political meetings and in fact any statement 


on politics worvlooked upon askance. For it could in some way be 
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looked upon *s a taking of sides, whereas the taking of sides 


was Severcir banned. The military were to be politically blind, 


completely ncvtrc-l snd knowing only one 
ruler, 


1666 and 1870, whut 
Moltke but Bismarck who advis 
m} 4 n 
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نت0‎ 18 102011 6 sea qurins LAG 


neral Ludendorff 


forces politically in the 


T 


1. Liberal-Democratic 
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meticulously esrcful to avoid 211 political 
thu generals, 
founding the Wehrmacht, Adolf Hitler maintained 
distinction between politics and military, indesd 
in a certain sensu. H » Who wished to make the 
inded, wanted a non-political Wehrnacht. 
"^S deprived of poli M rights Ss was not allowed 
bolong to any party, even the NSDAP (as long as 


service w 


quirunents. He 


۲ political genera nc ven National- 
His point of view ws that nc was the Fuchror 
iticisn; the generals had o Scc to their own 


knew nothing about politics. He did not even 
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tolerct. advice when it concerned politics. The generals did in 


r 


B 


fact, repuctecly venture to oxpress doubts as to his politic2l 
plans, but were obliged here to limit themselves strictly to 


purely military points of vicw. 


division of politic^l and military spheres 


r, not characteristically German. 


nglo-Saxon democracies, and 


under Hitls 1c made political 


decisions, ^nd it wis only on their military execution that the in- 


C 


Y ' 


erals hed any influence. It was thei ask to make the military 
zvontualities. But it 

machine in motion. 
decided upon by the Fuehrer. It 


portunenass, the nolitic^l possibilit 


helogically this att lo of the Fuehrer beca: 


+ 


pronounced owing to 





mistrust 


anyone who disregar 


sphere which reigned in 
mistrust of the - as he 


oificers! He never 


۱ 
ana 


political 


uniform. This ristrust of 


sntourage was moreover by no 


۱ 


had wanted to put a 


1 


hold him back from the occupa 


to his march 


pressed objections 


of the Sudetonl-ndl 


he felt towards 


noVzrti 


2518 

use on his r 
ion of 
into Austri, 


these actions 


HN 


his gener?ls. A remarka 
ds it can never come to underst 
the Fuehrer's Headquarters, 
thought - reactionary attitude 
forgot that the Reichswehr 


reover, the natural mistrust 


L 


holess wanted to be a stratcgist, 
also probably the mistrust of 


dilottantes in officers! 


political outlook of his military 


entircly unfounded. For the 


carmanent plans, to 
Rhineland and had 


the 


SX- 


and to his occupatio; 
had succeeded sinoo 


gamblers when 
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to be wondered st that 


i ۱ osht with 
too much wcight with 


on the 


political judgment 


sen shot 


-necrn 
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ase of the attack on Jugoslavia, which was 


by Hitler and carricd out without 


se of which the witness 


۱ 


arly, were nothing else 


insurnoun 


TH 
il 
an insigh 


PE Ria A * 1 that anak ri 
ft thus happened thet each d 


to achieve by this 


cet information from al lc and that he 


hands as the only fully informed 


jd, even nore: he str 
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system still more by only too often playing individual pers 
lities, groups -nd de ments off oneagainst the other to 
cy amongst them. 
(ds were interesting, 
inevitably 
National-Soci-lisz he Fuchrir princi; but were carried 
when the sphere of com- 
territory, such 
mmender end of Himmler 
occupicd territory, 


L la ^ oh ۱ — 1 ۳ 
cher, even though the car ying 


the arrangements fo 


the civil administration 
tion of the Landrat (prefect) as a 
Areisleiter (districtluader) as 4 
of the Reich Governor, and the Gauleiter. 
Evorywhoro there was a dualisn of powers and therefore a 


dissipation of power. There was icthod in this: it prevented 


$ 
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becoming too strong and secured the power of the supreme 
It may be said igrammatically that the 
Fuehrer. 


hat then was the »osition of Jodl!s sphere of competence 


is machinery? 


froa thi: 


misundersto 


he had nothing to 


of the OKW. 
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He was also not Keitel's deputy. Keitel was re- 
presented by the senior departmental chief. This 
miral Canaris and, in his absence, Jodl. But, as 


was present almost without interruption, he only 


to be represented very rarely. 


by the pro- 
Commander of one campaign another. He 
hed no power 
army. 


3.) It was also 


Warlimont wes present st the meeting of 


S 
as Jodl's "representative" or assistant. Warlimont 
in the OXW, - Jodl had left the OKW in October 1938 
hed nothing more t lo with Warlimont in May 1939. 


What results from all this with refere: 


for the real or alleged wars of aggression? 


In general, one cen only be made responsible for 


what one does criminally whereas one should not do it, 
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and for whet one has criminally failed to do whereas 
ought to have done it. What an officer or an officia. 
to do or not do is a question of competence. So 
this is where the problem of competence assumes its 
importance for us. Let us look at it more closelys 
Jodl is reproached with having planned and prepared 
certain wars which were breaches of international law. 
This reproach is justified only if it was within his 
competence to examine, before he carried out his task, 
the legality of the wer which might be waged and to 


make his co-operation dependent on this decision, 


hie must be very definitely contested. Whether 
to wage a war is a political question and 
tician's concern. The question of how 
is the only question concerning the armed forces. The 
armed forces can suggest that the war is, in view of 
the opponent's strength, too risky or that the war 


Can not be waged at a particular season, but the final 


decision rests with the politicians. 
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I could in fact imgaine thet the chief of the 
Operational Staff of the Armed Forces would become 
at least morally-guilty of complicity in a 
aggression, if he hed incited the decisive quarters 
to bring about & war, if, drawing attention to 
military superiority, he had advised the political lea- 
dership to exploit the moment in order to carry out 
extensive plans of conquest, In such cases one could 
call him an accomplice, because he - over and above hi 
military task ¬ intervened in politics and provoked 
the decision for war. But if he plans and carries out 
of war in eventu, i.e. in case the political 
does nothing e but his 
t duty. 
One should consider the extraordinary consequenc 
arise from a contrary conception: the 
and the Chief of 
contrary to 
International Lew, does not co-operate. Or the Chief 
of General Staff is luckily of the same opinion as the 


Head of the State, but one of the army commanders 
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has obje 


ctions and refuses to march, another one has 
doubts 


to think it over first. Can a war be 


waged at all in this case, be it a war of defence or 


gcression? 


conception of law would, in the future, lead 


lts which could not be vindicated at all. The 
Security Council Wations has decided to 
set up task of protecting world 


slso the creation of a 


considered which would 
punitive war. Now 
Council deat vos ona 
Generel Staff replies that 
‘ression. Would not the 
whole Security 


7 apparatus in case depend on the 


Single non-political person, 


fact become illusory? 
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still decide to become a regular officer, if, on 
reaching a high position, he had to risk being put on 


trial for crimes against the peace in case of defeat? 


It is, for that matter, wrong, even if only 
for prectical reasons, to impose on a General the 
duty of examining the legality of a war. The General 
will only seldom be in a position to judge whether the 
State to be al by him has broken its neutraiity 
or whether j areatens ۱ att Ànd further- 
mores the conception of & war of aggression and of war 
contrary to law is, as Prof. Jahrreiss has explained, 
still completely uncleared and contested among 


f International 


ali thes nsiderations, is to recognize, 
his duty to carr} legal ex 


4 


But even if he had recognized the war as illegal, 
just let us imagine the really tragic position in 


which this General would find himself. On one side 
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his evident duty towards his own state, which 


particularly took an oath to fulfil as a soldier, 


the other side this duty not to support any war 


1 


aggression, A duty which forces him to commit high 


desertion 


TOP 
The truth 


concrete 
for the individual snd 
fulfil 
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coer Mee Re X : 
responsible for a breach of 


Under ell circumstances a contradiction must 
the prosecution has fallen 
reproache the generals with 


ut also politicians}; 
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other hand it demands of them th-t they 
remonstrete against the political leadership 
botage its resolutions = in short, that they 


should not solely be soldiers, but politicians. 


The prosecution d tually acknowledge this up 
to a certain point. They say that it is not intended 
to punish the g i for having waged war =, for 


this is their 


having caused 


And the second argument, which aften recurs, is 
thout the generals as helpers, Hitler could not 


that makes them co-responsible 


ntradicts itself. For the help 
generds gave Hitler, consisted in the planning 
carrying out of the military operations, i.e. in 
the war, for wnich y can, in the opinion 


the prosecution too, no e criminally accused. 
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Let us look at this more closely: Jodl is said to have 
caused wars. It has been sufficiently proved that 

played absolutely no part in the launching of the 
polish campaign. And it was this very campaign which, 
with stretegic necessity, brought about all the 
further happenings. 

amine the origins of the 

individual wars at all to be able Say Jing 
to whet we know now, 


bina 


an enormous over-es 
Hitler state. The resolutior start the war was far 
removed fx nis influence. Advice from the generals 
this very point, At most, purely 
considerations 

the Norwegian campaign was the only one of 
all these campaigns which a military man advised Hitler 
to carry out for reasons of strategic necessity. But that 
was not Jodl. As rega the latter, the assertion that 


3 


he caused Wars would be founded on nothing. Let the 
protocol, the memorandum or any other document be 


shown according to which Jodl at any time incited 
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or even only recommended the resolution 
His Gauleiter speech is produced against 
- looking back - how the events 
out of one another. For instance, how the 
Anschluss facilitated action against Czecho = 
slovakia, and how the occupetion of Czechoslovakia 
inst Poland. But it is bad 


t a general plan for 


Tou buy a book, 


^ cs ++ 
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"An atant 
123 Start, 
ent to them. His purely 


1958 already proves that 


peign had beon resolved upon, 


1 


he 0 ni bit to carry it out successfully. 
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second the arguments mentioned esrlier. 


DGU 


a layman 
If the 
is no war, but 
one mus 


| -4 
1یا 0( 


confus 


بم هو م بم وه رد 
persons x‏ 


co-operated in the 


attribute 


mi 


The prosecution even refraim 


this questione 





ee i 


Tho question of guilt will be discussed later, Here 
only the following is anticipated: A guilty participation 
in the plenning and carrying out of a war ef aggression 


presupposes 2 things: 


1.) That the culprit know thet this wer wes an illegal 


war of aggressions 
2.) That, by reason of this knowledge, it wes his duty 
to refrain from co-operating in it. 

The letter links up with whet hes already Deon mon- 
tioned: py virtue of his position, it was Jcdl's duty to 
make plans: Whether thoy were used or romeined unused, 

did not depend on hin. It is cheractcristic that Jodl 

meade a whole serios of deployment plans which were never 
carried out. All General Steff tasks ere only drawn up 

for en ovontuality-—in casc the political leadership should 
"press tho button", Often they did it, often thoy did not. 


That wes no longer a matter for the Gen ral Staff Officer. 
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The other presupposition for an accusation of guilt is 
that the eulprit recognises the wer »s a wer of aggression. 
The question is, thercfore, how these things appeared to him. 
How they were in reality interests the historian. The de- 
cisive question for the criminal lawyer is: What reports 
were submitted to Jodl about the conduct of the enemy? 
Could it be taken from these reports, that the enemy was 
acting contrary to his neutrality, that he was preparing an 
attack on us, etc. 

The decisive point is not whether these reports were 

be true. I must 

stress this, because it has been said here at times: "the 


court will 02608100 whether this was a wer of aggression." 


That, of course, is true, because if the court decides that 


it wes not a wer of aggression, any sentencing for a wer 
of aggression will fell out fron the start. But if the 
court agrees thet the war was, in fact, launched illegally, 


this does not in itself affirm the guilt of eny persone 
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Someone who takes someone leefs watch in the belief that 
it is his own is no th$ef. The guilt is lacking, for had 
it roally been his own watch, he would not have been liable 
to punishnent. So if Jodl believed th-t facts existed 
which, had they been true, would have mede the war a legally 
۵211884 916 one, a sentence for breach of the perce would 
not arise. 

Now the Prosecution have repeatedly asked the Gonorals 
the ironical question how it conformed with tno ethical 
code of an officer to assist in a war which 
nised to be illozel. 

Lot us essuno that Jodl was sure that tho war was 
illegal and thet he hed, for reasons of conscience, refused 


"^ 


to collaborate., What difference would there have been thon 


between him and e soldicr who throws away his fle in battle 


and retreats? Both of them would be liable to the dcath 


penalty £ be £ orders in war. 
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I know that the United States are generous enough to 
respect a soldier who, for religious reasons, refuses to 
take up arns adi As ee then as we do. But that doubt- 
less does not apply to a nen who, owinz to objections 
based on international law, does not co-operate in the 
war decided on by the political leadership. One would 
object that it is not his affair, not an affair of con 
science, to examine the admissibility of the war, but 
that this is the duty of the responsible state authoritics. 
According to continentel law, one would not even begin to 
consider such an excuse for refusing obedience. 
Furthermore I regard thet ironical question to the 
Generals merely as an attempt to lower then morally 
not as an accusation touching the subject of these legal 
proceedings. The Internationel Military Tribunal is not 
a court of honour which decides about the actions of the 
accused as they concern honour, but a crininal tribunal 
which has to judge certain actions which have been declared 
erininel by the Charter. It appears to me that the pre- 


secution forgot this fact on several occasions. 
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Before I pass on to the last point—-the eleventh 
of the Anglo-American trial brief, regarding crimes against 
the laws of war and humanity, I must make a few prolini- 
nary renarks. 

First, a misunderstanding has to be cleared up. The 
prosecution says that we wanted to wage a total war and 
understands by total war a war which is weged by all 
methods, quite indifferent whether illegal or lezel— 
in short a wer during which the laws of wer are ruthlessly 
violated. I was not a little surprised when I re»d 
this. We have indeed spoken enough about total war 
during the last seven years, but we understood sone- 
thing yuite different by it. We describe ود‎ total war 
a War waged with all the means of the spirit, of man- 
power and of materiel and mobilising all the nation's 
forces; 1.0. a change-over of the whole of econony to 
wer needs, conscription of every single man capable of 


bearing arns and of every single 
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able. bodied woman and if possible also of the young 
people etc. German soldiers fron the East, who were 
faniliar with Russia's example, jeored when we spoke 
of "total war"; hed we not still 3 grecngreCere on 
every street and tobaccOnists at every corner? It was 
no total war (they said) when so many workere were 
enrolled for non-nilitery purposes—when whole factories 
were still producing articles which had no connection 
with the war etc. the wer really had to be a total 
war (they said) 1f it was to be won, but hes nothing at 
all to do with contempt for the lews of war. I have 
never heard the word interpreted in this sense, 

In the Angle-Anericen trial brief, Jodl is charged 
altogether with 3 docunents (they concern: the Command» 
order ani the capitulation of Leningrad. A fourth (PS 886) 
was subsequently withdrawn by the Prosecution). 

The French and Russian Prosecuters have, however, 


made further additions. 
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Again we nust turn first to the question: wherein 
lay Jodl!s responsibility as Chief of the Operaticnal 
Steff of the Arned Forces? 

As we know, Jodl wes primarily the advisor of the 
Suprene Commander-in-Chief in the Operational leedership 
of the Armed Forces. This steff, however, had still other 

departments in addition to the Operational Departments of 
the three tranches of the Armed Forces. When the opor- 
ational tasks increased tremendously during tho winter of 
1941/1942, a division of work was arranged betwoen tho 
chief of the OKW and Jodl, according to which Jodl was 
only responsible for the military operations and the 
drawing up of the Arned Forces Report, while the Chief 
of the OKW worked on all other matters in connection with 
the Quarternaster Denertnent end the organisational depart- 
nent of the Operational Steff of the Arned Forces. It 
follows fron all this that Jodl had nothing to do with 
prisonerscof-wer, for whon a special department in the OKW 
Was responsible,- 
nor with the administration of the occupied territories, 
and therefore nothing with the siezure of hostages 


and with deportations (I shall discuss UR 56 later). 
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Nor did he heve anything to do with police tasks in 
the zone of operations or in the rear military zone. 

The Operational @taff of the Armed Forces had no 
authority to issue orders; nevertheless, there are many 
orders to which Joil signed either "by order" or with his 
own "J", 

We must now thoroughly discuss these orders and the 
responsibility for thon: 

l.) There ere orders which commcice with the words 

"The fuchrer hes ordered" ond ere signed by Jodl, or 0 
by Keitel and initalled by Jodl, These ore orders which 
were given by the Fuehror orally, with the order to Jodl 

to draft ther or »ut thon into writing. With regard to the 
responsibility, the same applies here fundanentelly as for 
the orders signed by Hitler. For, in order to deternine 
the responsibility, one must ask the question: What was 
the task of the person to whom the order was communicated? 


What was it his richt and his duty to do? 
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When the contents of the order were fixed in all their 
essential points, Jodl's task was only a formal one: he had 
to word what was already established, to give it tho usus] 
shape of a nilitary order, without being allowed to alter 
anything in its contents. It must notbe overlooked thet the 
crininality of an order can only lie in its contents and that 
it was precisely the contents which » subordinate had no 
influence on here, There the reason for the impunity of the 
subordinate does not lie in the order of his superior officer 
to act thus or thus, but in the le ck of competence to alter 
anything in the given facts. If the prosecution then sees in 
the formulating of the order criminal assistance, it is 
impossible to agPee with this. In the first place, because 
it is an order of the Fuehrer's which creates Yay end in the 
case of which crininal assistance is impossible. 

But even this is not -ccepted, and a Fuehrer's order 
is, on the contrary, considered as contrary to law and as 


punishable, 
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one can still not cet over the fact that 1$ was not odl's 
business to exanine the legality, but only to draw up the 

Order technically correctly, 4.e. in accordance with the will 
of the author of this order. If he did this and only this, 

he has no responsibility. Here the superior essentially gave 
the order hinself, and the subordinate just put it into words. 
This becones quite clear when we place the technicel nature of his 
task beyond doubt. For example, the superior dictetes the order 
to his secretary, who is a lewyor in civil life end recognises 
its illegality. Is it his duty, or even his right to lay down 
his pen and say: Iln not writing this? I an sure no one will 
Make the secretary responsible if he does not do this. But 

a nan who puts the order he has been riven into words, 

should on principle not be trusted differently fron the one 

who puts it on paper. People actually went to make a differ- 
ence between a clerk being given the job of writing down the 


order and a senior general. 
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The letter too will not have the legal, but perhaps he will 
have the noral duty of expressing Lis scruples to his superior. 
JCdl actually always did this; this was the least of his 
various methods to prevent an illegality, to which I shall refer 
later. 

2.) Another very frequent case is where Jodl signed his order 
"I. AW", i.e. "In Auftrag" (by order) or also initalled with his 
"J" orders signed by Keitel. Where does the responsibility 

lie here? We shall have to differentiate here between military 
and legal responsibility. Fron the nilitary point of view, 

the superior, by whose order the order is signed, is responsible 
for it. Criminal law, however, lays the emphasis on the guilt, 
ieee it wants to find the real culprit, not the person respon- 
sible fron the nilitary point of view. As, however, the owner 
of the initial or the person signinz "by order" is mostly the 


the author of the 
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document, it may happen that tho latter is responsib 


purposes of criminal law, although he is not respo 


the uwilitery. sense. For this reason it is necessary here to 


ascertain the actual share of both signatories in 


raine the culpability accordcincly. 
initial on the richt below 


word of the document, but on the top right hand 


neroly that the document 


o not, therefe 


any connection wit! 


now with certain notes, 
NaMoranca", partly handwritten remarks which 
or other documents. That is the position 


vi 


legal significances of such notes, 
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The following statement hes already been made in the 
"Fell-Gruen" in connection with the tentative preposal to 
Manufacture an incident: a memorendum contains the dc- 
liberetions, statements of fect and ioe nf the author or 
of other authorities etc. It is not an order but the data 
on the basis of which the superior can decide whether he 
will issue an order and what order. As long as such a neno- 
randun reneins a nenorandun, it is a purely internal affair 
without any significance in international law and can novor 
be & violation of the laws and custons of Wer, 28 Was 
explicitly laid down as the presupposition for punishnent 
ou Article 6b) of the Charter, 

The sane applies t^ tho nereinel comment which so 
often occurs in the files of the OKW: "Yes", "No" or 
"That is impossible" ete. 

Adnitte ly, such memoranda or marginal connent nay 
obtain legal significance. If a nenorandun contains a 
proposal which is contrary to international law, and if it 


influences the superior in such a way that he 
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issues en order with the seme contents, this night possibly 
be regarded as participstion in a violation of international law. 
If, however, no order is issued, or if an order is issued which 
is contrary to the proposal, then this proposal has remained 
without effect, a purely internal “aiter, snd unpunishable 
under all circurstences., 

Furthermore, a memorandum or marginal comment may be a 
guide to the writer's sentiments. It nay be eathered fron 
it that ho is inclined favourably towards internstional 

re tions 

of international lew. That may often be an important help 
in judging his cheracter. 

But wo do not punish the sentiments. Murdorous intentions 
throw a bad licht on the subject, but, ere no 
Caution must of course be oxercised in the evaluation of 
such remarks. They are often thrown in thoughtlesesly, without 
much deliberation, only intended for the rerder in question otc. 

If we take all this into account, several of the accus~ 
ations which the prosecutors have raised against Jodl, 


are eliminated in sdvance: 
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